IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

TI' M COCK, PLAI NTI FF,
VERSUS ClVIL ACTION NO. 1:95CV140-S-D
UNI ON CAMP CORPORATI ON, DEFENDANT.

VEMORANDUM OPI NI ON GRANTI NG DEFENDANT"' S
MOTI ON TO DI SM SS

Thi s cause of action is before the court on the notion of the
defendant to dismss, or, inthe alternative, for sumary j udgnent.
The plaintiff has confessed that he does not have a Rehabilitation
Act clai nms agai nst the defendant. The only remaining claimbefore
the court is based upon the Anerican's with Disabilities Act (ADA),
42 U.S.C. § 12117(a). The defendant's notion to di sm ssed asserts
that the plaintiff failed to file his EECC charge within 180 days
of the alleged discrimnatory act, his discharge. The plaintiff
argues that the 180 days was tolled pending the conpletion of the
uni on contract grievance proceedings. Additionally, the plaintiff
contends that the defendant has waived raising the statute of
[imtation problem since it did not raised the issue in response
to the EEOC charges.

Standard for Di sni ssal

A Rule 12(b)(6) notion is not favored, and it is rarely

granted. Cdark v. Anpco Production Conpany, 794 F.2d 967, 970 (5th

Cr. 1986); Sosa v. Coleman, 646 F.2d 991, 993 (5th Cr. 1981).

Dismssal is never warranted because the court believes the

plaintiff is unlikely to prevail on the nerits. Scheuer v. Rhodes,




416 U. S. 232, 236 (1974). Even if it appears an al nost certainty
that the facts all eged cannot be proved to support the claim the
conpl aint cannot be dism ssed so long as the conplaint states a

claim Cark, 794 F.2d at 970; Boudeloche v. Gow Chem cal

Coatings Corp., 728 F.2d 759, 762 (5th Gir. 1984). "To qualify for

di sm ssal under Rule 12(b)(6), a conplaint nust on its face show a

bar torelief." dark, 794 F.2d at 970; see al so Mahone v. Addi cks

Uility District, 836 F.2d 921, 926 (5th Gr. 1988); United States

v. Uval de Consoli dated | ndependent School District, 625 F.2d 547,

549 (5th Cr. 1980). Dismssal is appropriate only when the court
accepts as true all well-pled allegations of fact and, "it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief."” Thonmas v.

Smth, 897 F.2d 154, 156 (5th G r. 1989) (quoting Conley v. G bson,

355 U. S. 41, 45-46 (1957)); see Mahone, 836 F.2d at 926; MlLean v.
International Harvester, 817 F.2d 1214, 1217 n.3 (5th Cr 1987);

Jones v. United States, 729 F.2d 326, 330 (5th Cr. 1984). Wile

di sm ssal under Rule 12(b)(6) ordinarily is determ ned by whet her
the facts alleged, if true, giverise to a cause of action, a claim
may al so be dism ssed if a successful affirmative defense appears
clearly on the face of the pleadings. Cark, 794 F.2d at 970

Kai ser Alumi num& Chem cal Sales, Inc. v. Avondal e Shi pyards, Inc.,

677 F.2d 1045, 1050 (5th Cir. 1982).
Facts

Ti m Cook wor ked for the defendant for eighteen years. On July

10, 1991, he suffered a severe injury to his back and left hip

including a fracture at the L3 level and a pelvic fracture. After



extensive treatnent, Cook returned to work for nearly three years.
On August 4, 1994, the plaintiff was term nated. According to the
uni on contract, the plaintiff tinmely filed a gri evance on August 8,
1994. On Septenber 9, 1995, the arbitrator agreed with t he conpany
that there was no "bargaining unit" jobs available which the
plaintiff was capabl e of perform ng.

The plaintiff transmtted a signed facsim | e EEOC charge after
busi ness hours on February 1, 1995, to the Enpl oynent Comm ssion.
The plaintiff's charges were marked "recei ved" on February 2, 1995.
The plaintiff admts that the 180 day EEOCC statute of |limtations
ran on January 31, 1995. On February 7, 1995, the defendant was
given notice of the filing of the charge. The defendant nade a
detailed response to the EEOC charges, but did not raise the

statute of limtation until answering the conplaint sub judice.

Di scussi on

The plaintiff argues that since the defendant received notice
of the filing of the EEOC charges within 190 days of the
discrimnatory act, then the spirit of the statute of limtations
setforthin 42 U.S. C. 8§ 2000e-5 has been satisfied. Section 2000e-
5(e)?! provides:

(1) Acharge under this section shall be filed within one
hundred and eighty days after the alleged unlaw ul
enpl oynment practice occurred and notice of the charge
(itncluding the date, place and circunstances of the
al l eged unlawful enploynment practice) shall be served
upon the person agai nst whom such charge is made within
ten days thereafter,

1 Al though the ADA does not contain an explicit statute of
l[imtations, Title | incorporates by reference the renedial
provisions of Title VII| of the Cvil R ghts Act of 1964. 42
U S C 8§ 12117(b) (incorporating by reference 29 U S. C. §8 701 et

seq. ).



Clearly the plaintiff was under an obligation to file his charges
with the EEOCC within 180 days of the unlawful enpl oynent practice.
It then is incunbent upon the Commi ssion to notify the enpl oyer of
the charges. The fact that the defendant received notice of the
filed charges within 190 days is irrel evant.

The plaintiff next argues that his term nation was not final
on August 4, 1994, since the union grievance proceeding was not

conpleted until Septenber 9, 1995. In International Union of

El ec., Radio, and Mach. Wirkers, AFL-CIO Local 790 v. Robbins &

M/ers, Inc., 429 U S. 229 (1976) the United States Suprene Court

st at ed:

We think that petitioners' argunents for tollingthe
statutory period for filing a claimw th the EECC duri ng
t he pendency of grievance or arbitration procedures under
the collective-bargaining contract are virtually
forecl osed by our decisions in Alexander v. Gardner-
Denver Co., 415 U. S. 36, 39 L.Ed.2d 147, 94 S. C. 1011
(1974), and in Johnson v. Railway Express Agency, 421
US. 454, 44 L.Ed.2d 295, 95 S. . 1716 (1975). In
Al exander we held that an arbitrator's deci si on pursuant
to provisions in a collective-bargai ning contract was not
bi ndi ng on an indivi dual seeking to pursue his Title VII
remedies in court. We reasoned that the contractua
rights under a collective-bargai ning agreenent and the
statutory right provided by Congress under Title VII
"have legally independent origins and are equally
avai l abl e to the aggri eved enpl oyee, " 415 U. S. at 52, and
for that reason we concl uded:

"[1]n instituting an action under Title VII,
the enployee is not seeking review of the

arbitrator's decision. Rat her , he is
asserting a statutory right i ndependent of the
arbitration process.” 1d., at 54.

Id. 429 U. S. at 236; see also Delaware State Coll ege v. Ricks, 449

U . S. 250, 261 (1980) ("[We al ready have held that the pendency of
a grievance, or sone other nethod of collateral review of an

enpl oynent deci sion, does not toll the running of the limtations



periods."). In Barrowv. New Oleans S.S. Ass'n, 932 F. 2d 473 (5th

Cr. 1991), the Fifth Grcuit stated:

None of the circunstances Barrow cites are bases for
equitable tolling. First, the internal union grievance
procedure is not a basis because the pendency of a
grievance does not suspend the 180 day limtation for
filing a charge.

Id. 932 F.2d at 478 (citing Delaware State College); see also

McNeill v. Atchison, Topeka & Santa Fe Ry. Co., 878 F. Supp. 986,

989 (S.D.Tx. 1995) (running of limtations period for filing a
discrimnation claimis not tolled while the enpl oyee exhausts his
remedi es under a grievance procedure).

Finally, the plaintiff argues that the defendant has waived
any statute of limtation problem since the issue was not raised
in response to the EECC charges. No case has been cited for this
proposition. The court has found two case which have held that
failure to raise a statute of limtation issue at the EECC | evel

does not constitute a waiver. In Janowi ak v. Corporate City of

Sout h Bend, 576 F. Supp. 1461 (N.D. Ind. 1983), the district court
st at ed:

Here, the defendants properly raised the issue of the
plaintiff's failure to conply with the statutory 180-day
time limt of 42 U S.C. 8 2000e-5(e) as an affirmative
defense under F.R G v.P. 8(c). Because, as noted above,
this court is not bound by the underlying adm nistrative
proceedings related to the filing of the discrimnation
charge with the EEOC (i ndeed, the EEOC proceedi ngs form
no part of this court's record herein), the defendants’
decision not to raise the affirmative defense of the
statute of limtations unless and until the plaintiff's
charge gravitated to federal court cannot be construed as
a wai ver of said defense.

Id. 576 F.Supp. at 1465 (rev'd by on other grounds by Seventh
Circuit which was rev'd by United States Suprene Court; on renmand

Seventh Circuit affirmed district court's decision); see also




Byrnes v. Herion Inc., 757 F. Supp. 648, 653 (WD. PA 1990)

(failure to raise at EEOCC | evel does not constitute waiver). Due
to the nature of the proceedi ngs before the EEOC and their Iimted
effect inthis court, failure to have raised the 180 day Iimtation
i ssue before the EECC does not waive the right to raise the issue
as an affirmative defense when answering a subsequent conpl aint.

An order in accordance with this nmenorandum opi nion shall be
I ssued.

This the day of April, 1996.

CH EF JUDGE



